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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter bhe Pet i t ion

Na t i ona l  T i res ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Corporat ion Franchise Tax

under Article 9A of the Tax Law

o f

o f

AFFIDAVIT OF MAILING

f o r  t h e  F i s c a l  Y e a r s  E n d i n g  2 / 2 8 1 7 0 n  7 1 ,  7 3  &  1 2 1 3 1 / 7 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert . i f ied

mai l  upon National Tires, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Nat iona l  T i res ,  Inc .
c/o Roger H. Tal ich
P . O .  B o x  5 8 8 7
Denver ,  CO BO2I7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .
I

Sworn

17rh

to

day

I

before me this

o f  O c t o b e r ,  1 9 8 0 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Nat iona l  T i res ,  Inc .
c /o  Roger  H.  Ta l i ch
P . O .  B o x  5 8 8 7
Denver, C0 8O2I7

Gentlemen:

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEI' YORK

STATE TAX COMMISSION

In the Mat. ter of  the Pet i t ions

o f

NATIONAI, TIRES, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Corporat ion Franchise Tax
under Art ic le 9A of the Tax Law for the
F isca l  Years  end ing  February  28 ,  1970,
tr 'ebruary 28, 7977, February 28, 1973 and
December  31 ,  7973.

P e L i t i o n e r ,  N a t i o n a l  T i r e s ,  I n c . ,

f i led pet i t ions for redeterminat ion of

franchise tax under Art ic le 9A of the

February  28 ,  1970,  February  28 ,  Ig i I ,

(File Nos. 14407 and, 17228) .

DECISION

P . 0 .  B o x  5 8 8 7 ,  D e n v e r ,  C o l o r a d o  8 0 2 7 7 ,

a def ic iency or for refund of corporat ion

Tax Law for the f iscal  years ending

February  28 ,  1973 and December  31 ,  L973

York State exceed the minimum

thereby enabl ing New York to

A fornal hearing was held before louis M. Klein, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Bui lding /19, State Campus, Albany, New

York ,  on  June 13 ,  1977 a t  9 :15  A.M.  Pet i t ioner  appeared by  i t s  ass is tan t

t reasurer ,  Roger  H.  Ta l i ch .  The Aud i t  D iv is ion  appeared by  Peter

C r o t t y ,  E s q .  ( L a u r e n c e  E .  S L e v e n s ,  E s q . . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ionerts act iv i t ies within New

standards  se t  fo r th  in  T i t1e  15  USC sec t ion  381,

impose a  tax  on  pe t i t ioner 's  ne t  income.

FINDINGS OF FACT

1.  Pet i t ioner ,  Nat iona l  T i res ,  Inc . ,  fa i led  to  f i le  t ime ly  New York

State corporat ion franchise tax returns for the f iscal  years ending February 28,

1970,  February  28 ,  7977,  February  28 ,  1973 and December  31 ,  1973.
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2. 0n May 15, 1973, the Corporat ion Tax Bureau issued stat.ements of

audit  adjustment against pet i t ioner,  imposing corporat ion franchise taxes for

the f iscal  years ending February 28, 1970 and February 28, 1971 in the sums of

$11,010.32  and $231396.27 ,  respec t ive ly ,  inc lus ive  o f  in te res t ,  on  the  grounds

that pet iLioner 's act iv i t ies within New York State exceeded sol ic i tat ion which

is exempt from taxat ion under Ti t le 15 USC sect ion 381. Accordingly,  not ices

of  de f ic iency  daLed May 15 ,  7913,  were  issued fo r  those amounts .

3. 0n JuIy 2, 7976, the Corporat ion Tax Bureau issued statements of

audit  adjustment against pet i t ioner,  imposing corporat ion franchise taxes for

the periods ending February 28, 1973 and December 31, 1973, in the sums of

$78r723.00  and $13,167.00 ,  inc lus ive  o f  in te res t ,  respec t ive ly .  Th is  was done

on the grounds that pet i t . ionerts act iv i t ies within New York State exceeded

sol ic i tat ion which is exempt from taxat ion under Ti t le 15 USC sect ion 381.

Accordingly,  not ices of def ic iency dated July 2, 1976 were issued for those

amounts.

4. Thereafter,  pet i t ioner f i led pet i t ions for redeterminat ion of the

def ic ienc ies ,  wh ich  pe t i t ions  were  da ted  Ju ly  27 ,  I973 and September  28 ,  I976.

5. During the periods at issue, pet i t ioner had only one or two employees

within New York. These employees were in real i ty salesmen who carr ied the

t i t le of distr ict  manager.  Pet i t ioner had no property,  no inventor ies, no

off ice, no telephone l ist ings and no business address in New York.

6. Pet. i t ioner 's products were sold direct ly to only one customer, known

by the names of NAPA (National Automotive Parts Associat ion) or Genuine Parts

Company. These products consist .ed of automotive hoses and belts and were sold

by NAPA under NAPA's trade name.

7. The dut ies of the distr ict  managers are to promote the sale of the

pet i t ioner 's products. They promote these products by cal l ing upon NAPA and



-3 -

the customers of NAPA. The calls on the customers of NAPA are made with

NAPA's salesmen. When making these cal ls,  the distr ict  managers may spot-check

inventor ies, update automotive parts catalogs, arrange displays, advise on the

proper  use  o f  p romot iona l  maLer ia ls ,  ass is t  in  assess ing  the  demand fo r  pe t i t ioner rs

products, assist  the cust.omers of NAPA in acquir ing new customers and survey

f leets of vehicles for which of the products of the pet i t ioner may be of

proper use in that type of vehicle.

8. The pet i t ioner also had a zone manager who would vis i t  New York State

to review the operat ion.

CONCIUSIONS OF IAId

A.  That  T i t le  15  U.S.C.  sec t ion  381 prov ides  in  per t inent  par t  as  fo l lows:

" ( a )  N o  S t a t e . . . s h a l l  h a v e  p o w e r  t o  i m p o s e . . . a  n e t  i n c o m e  t a x
on the income derived within such State by any person from interstate
commerce i f  the only business act iv i t ies within such State by or on
beha l f  o f  such person. . .a re  e i ther ,  o r  bo th ,  o f  the  fo l low ing :

(1 )  the  so l i c i ta t ion  o f  o rders  by  such person,  o r  h is  represen-
tat ive, in such State for sales of tangible personal property,  which
orders are sent outside the State for approval or reject ion, and i f
approved, are f i l led by shipment or del ivery from a point outside
the State; and

(2)  the  so l i c i t .a t ion  o f  o rders  by  such person,  o r  h is  represen-
tat ive, in such State in the name of or for the benef i t  of  a prospect ive
cus tomer  o f  such person,  i f  o rders  by  such cus tomer . . . to  f i l l  o rders
result ing from such sol ic i tat ion are orders descr ibed in paragraph
( 1 ) .

(b) The provisions of
imposit ion of a net income

subsect ion (a) shal l  not apply to the
tax  by  any  Sta te . . .w i th  respec t  to

.  .  .  incorporated under the laws of such(1) any corporat ion
S t a t e l  o r

(2) any individual who.
such Sta te .  "

i s  domic i led  in ,  o r  a  res ident  o f ,

B. That pet i t ionerrs act iv i t ies in New York State through i ts distr ict

managers and zone managers did not exceed the mere sol ic i tat ion of orders.

Accord ing ly ,  the  Sta te  i s  p rec luded by  T i t le  15  U.S.C.  sec t ion  381 f rom impos ing



a net income tax on pet i t ioner '

t' 4 '

s income. Matter of  the Gi let te Company v. State

Tax  Commiss ion ,  56  A .D  .2d  475 , a f f  ' d  4 5  N . Y .  2 d  8 4 6 .

C. That the claims for redeterminat ion or for refund of corporat ion

f ranch ise  tax  o f  pe t i t ioner ,  Nat iona l  T i res ,  Inc . ,  a re  g ran ted ,  and tha t  the

not ices  o f  de f ic iency  issued on  May 15 ,  L973 and Ju Iy  2 ,  1976 are  cance l led  in

fu l l .

DATED: Albany, New York STATE TAX COMMISSION

OCT 1 z 1980

COMMISS

COMMISSIONER


